CASB, OFPP, OMB

made a change in its cost accounting prac-
tices of which it was aware or should have
been aware at the time of price negotiations
and which it failed to disclose to the Govern-
ment.

(b) If the parties fail to agree whether the
Contractor or a subcontractor has complied
with an applicable CAS or a CAS rule or reg-
ulation in 9903 and as to any cost adjustment
demanded by the United States, such failure
to agree will constitute a dispute under the
Contract Disputes Act (41 U.S.C. 601).

(c) The Contractor shall permit any au-
thorized representatives of the Government
to examine and make copies of any docu-
ments, papers, or records relating to compli-
ance with the requirements of this clause.

(d) The Contractor shall include in all ne-
gotiated subcontracts which the Contractor
enters into, the substance of this clause, ex-
cept paragraph (b), and shall require such in-
clusion in all other subcontracts, of any tier,
including the obligation to comply with all
applicable CAS in effect on the subcontrac-
tor’s award date or if the subcontractor has
submitted cost or pricing data, on the date
of final agreement on price as shown on the
subcontractor’s signed Certificate of Current
Cost or Pricing Data, except that—

(1) If the subcontract is awarded to a busi-
ness unit which pursuant to 9903.201-2 is sub-
ject to other types of CAS coverage, the sub-
stance of the applicable clause set forth in
9903.201-4 shall be inserted; and

(2) This requirement shall apply only to
negotiated subcontracts in excess of $500,000.

(3) The requirement shall not apply to ne-
gotiated subcontracts otherwise exempt
from the requirement to include a CAS
clause as specified in 9903.201-1.

(End of clause)

[67 FR 14153, Apr. 17, 1992; 57 FR 34079, 34167,
Aug. 3, 1992; 57 FR 43776, Sept. 22, 1992, as
amended at 58 FR 58802, Nov. 4, 1993; 58 FR
65556, Dec. 15, 1993; 59 FR 48568, Sept. 22, 1994;
59 FR 55755, Nov. 8, 1994; 61 FR 39361, July 29,
1996; 62 FR 31295, June 6, 1997, 656 FR 367170,
June 9, 2000; 656 FR 37471, June 14, 2000; 70 FR
29458, May 23, 2005]

9903.201-5 Waiver

(a) The head of an executive agency
may waive the applicability of the Cost
Accounting Standards for a contract or
subcontract with a value of less than
$15 million, if that official determines,
in writing, that the business unit of the
contractor or subcontractor that will
perform the work—

(1) Is primarily engaged in the sale of
commercial items; and
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(2) Would not otherwise be subject to
the Cost Accounting Standards under
this Chapter.

(b) The head of an executive agency
may waive the applicability of the Cost
Accounting Standards for a contract or
subcontract under exceptional cir-
cumstances when necessary to meet
the needs of the agency. A determina-
tion to waive the applicability of the
Cost Accounting Standards by the
agency head shall be set forth in writ-
ing, and shall include a statement of
the circumstances justifying the waiv-
er.

(c) The head of an executive agency
may not delegate the authority under
paragraphs (a) and (b) of this section,
to any official below the senior policy-
making level in the agency.

(d) The head of each executive agen-
cy shall report the waivers granted
under paragraphs (a) and (b) of this sec-
tion, for that agency, to the Cost Ac-
counting Standards Board, on an an-
nual basis, not later than 90 days after
the close of the Government’s fiscal
year.

(e) Upon request of an agency head or
his designee, the Cost Accounting
Standards Board may waive all or any
part of the requirements of 9903.201-
4(a), Cost Accounting Standards, or
9903.201-4(c), Disclosure and Consist-
ency of Cost Accounting Practices,
with respect to a contract subject to
the Cost Accounting Standards. Any
request for a waiver shall describe the
proposed contract or subcontract for
which the waiver is sought and shall
contain—

(1) An unequivocal statement that
the proposed contractor or subcon-
tractor refuses to accept a contract
containing all or a specified part of a
CAS clause and the specific reason for
that refusal;

(2) A statement as to whether the
proposed contractor or subcontractor
has accepted any prime contract or
subcontract containing a CAS clause;

(3) The amount of the proposed award
and the sum of all awards by the agen-
cy requesting the waiver to the pro-
posed contractor or subcontractor in
each of the preceding 3 years;

(4) A statement that no other source
is available to satisfy the agency’s
needs on a timely basis;
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(5) A statement of alternative meth-
ods considered for fulfilling the need
and the agency’s reasons for rejecting
them;

(6) A statement of steps being taken
by the agency to establish other
sources of supply for future contracts
for the products or services for which a
waiver is being requested; and

(7) Any other information that may
be useful in evaluating the request.

(f) Except as provided by the Cost Ac-
counting Standards Board, the author-
ity in paragraph (e) of this section
shall not be delegated.

[656 FR 36770, June 9, 2000]

9903.201-6 Findings.

(a) Required change—(1) Finding. Prior
to making any equitable adjustment
under the provisions of paragraph
(a)(4)(1) of the contract clause set forth
in 9903.201-4(a) or 9903.201-4(e), or para-
graph (a)(3)(i) of the contract clause
set forth in 9903.201-4(c), the Con-
tracting Officer shall make a finding
that the practice change was required
to comply with a CAS, modification or
interpretation thereof, that subse-
quently became applicable to the con-
tract; or, for planned changes being
made in order to remain CAS compli-
ant, that the former practice was in
compliance with applicable CAS and
the planned change is necessary for the
contractor to remain in compliance.

(2) Required change means a change in
cost accounting practice that a con-
tractor is required to make in order to
comply with applicable Standards,
modifications, or interpretations
thereto, that subsequently become ap-
plicable to an existing CAS-covered
contract due to the receipt of another
CAS-covered contract or subcontract.
It also includes a prospective change to
a disclosed or established cost account-
ing practice when the cognizant Fed-
eral agency official determines that
the former practice was in compliance
with applicable CAS and the change is
necessary for the contractor to remain
in compliance.

(b) Unilateral change—(1) Findings.
Prior to making any contract price or
cost adjustment(s) under the change
provisions of paragraph (a)(4)(ii) of the
contract clause set forth in 9903.201-
4(a) or 9903.201-4(e), or paragraph

48 CFR Ch. 99 (10-1-05 Edition)

(a)(3)(ii) of the contract clause set
forth in 9903.201-4(c), the Contracting
Officer shall make a finding that the
contemplated contract price and cost
adjustments will protect the United
States from payment of increased
costs, in the aggregate; and that the
net effect of the adjustments being
made does not result in the recovery of
more than the estimated amount of
such increased costs.

(2) Unilateral change by a contractor
means a change in cost accounting
practice from one compliant practice
to another compliant practice that a
contractor with a CAS-covered con-
tract(s) elects to make that has not
been deemed desirable by the cognizant
Federal agency official and for which
the Government will pay no aggregate
increased costs.

(38) Action to preclude the payment of
aggregate increased costs by the Govern-
ment. In the absence of a finding pursu-
ant to paragraph (c) of this subsection
that a compliant change is desirable,
no agreement may be made with regard
to a change to a cost accounting prac-
tice that will result in the payment of
aggregate increased costs by the
United States. For these changes, the
cognizant Federal agency official shall
limit upward contract price adjust-
ments to affected contracts to the
amount of downward contract price ad-
justments of other affected contracts,
i.e., no net upward contract price ad-
justment shall be permitted.

(c) Desirable change—(1) Finding.
Prior to making any equitable adjust-
ment under the provisions of paragraph
(a)(4)(iii) of the contract clause set
forth in 9903.201-4(a) or 9903.201-4(e), or
paragraph (a)3)(ii) of the contract
clause set forth in 9903.201-4(c), the
cognizant Federal agency official shall
make a finding that the change to a
cost accounting practice is desirable
and not detrimental to the interests of
the Government.

(2) Desirable change means a compli-
ant change to a contractor’s estab-
lished or disclosed cost accounting
practices that the cognizant Federal
agency official finds is desirable and
not detrimental to the Government
and is therefore not subject to the no
increased cost prohibition provisions of
CAS-covered contracts affected by the
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